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Executive Summary
Kentucky Regulatory Program

The Surface Mining Control and Reclamation Act of 1977 (SMCRA) provides authority to
the Office of Surface Mining Reclamation and Enforcement (OSM) to oversee the
administration of the Kentucky Department for Natural Resources (KYDNR) approved
regulatory program. OSM'’s Evaluation Year (EY) 2012 Annual Evaluation Report covers
the period July 1, 2011 to June 30, 2012. On January 31, 2011, the OSM Director signed
Directive REG-8 that established revised policies, procedures, and responsibility for
conducting oversight of the State regulatory program. The revised directive provides the
outline for this Annual Evaluation Report.

An Annual Performance Agreement was jointly developed by OSM and KYDNR. OSM
solicited input into the draft Agreement by providing notices to interested citizens, industry,
and environmental groups requesting suggestions for potential oversight evaluation topics
on March 1, 2011. The EY 2012 Annual Performance Agreement was signed by OSM and
KYDNR on June 8, 2011, and can be seen online by visiting the OSM Appalachian Region
website at: http://www.arcc.osmre.gov/FOs/L FO/KY /kyoversight.shtm.

Accomplishments

During EY 2012, KYDNR continued to make significant improvements to its approved
Regulatory program. A summary of those accomplishments are listed below and further
discussed in the Annual Evaluation Report.

Cumulative Hydrological Impact Assessments (CHIAS)

One of the areas where KYDNR has improved significantly is in the area of Cumulative
Hydrologic Impact Assessments or CHIAs. These watershed documents are written to
assess the cumulative impacts of mining on the surface and ground water systems present in
the defined impact area. The CHIAs were the focus of a Notice of Intent to Sue and
required immediate attention. The process started in earnest in 2010 and continues today on
multiple fronts. The KYDNR is gaining improvements through the use of a student interns
for data entry and evaluation, and through water quality monitoring by KYDNR at trend
stations.

Student Interns: KYDNR has significantly advanced their CHIA efforts through their data
entry and evaluation approach using student interns, and by the establishment of CHIA
trend stations. Through July 1, 2012, the interns had entered more than 114,634 surface and
ground water monitoring reports representing 190 watersheds and 93,000 Discharge Monitoring
reports into SMIS. KYDNR is now reviewing data from past (reclaimed), present, and
anticipated mining to improve the accuracy of their assessment process for CHIA. OSM has
provided nearly $189,000 to KYDNR for student interns through the Youth Initiative.




Pigeonroost Fork Watershed Evaluation: In July 2012, OSM approved a request from
KYDNR for $15,000 to conduct a CHIA special study to determine the cumulative effects
of past and present coal mining operations in one watershed. Pigeon-roost Fork, a HUC-12
watershed, not only contains several active operations and many (bond) released permits but
also unmined areas in the headwaters, a relatively uncommon occurrence in the eastern
Kentucky coalfield. The evaluation of this watershed will assist in the assessment methods
used in the CHIA process.

Trend Stations

Cumulative hydrologic impacts are the aggregate effects on hydrologic parameter values at a
particular location in a specific watershed, caused by existing and anticipated mining and
other activities related to residential development, roads, agricultural, logging, and oil and
gas well operations. This particular location, also known as a trend station, would provide a
measure of cumulative effects of these activities as well as multiple mining operations. As a
result of the establishment of trend stations through OSM funding, KYDNR will also be
able to incorporate data obtained from recently established trend stations located at selected
HUC-12 watersheds, based on mining activity, within the coal mining counties. To best
establish the water quality and quantity within the cumulative impact area, all available
historic hydrologic data needed to be compiled, reviewed, and evaluated. In the last two
years this data review process was also supplemented by KYDNR trend station data
collected at the mouth of the HUC-12 watersheds. Including 2012, OSM has provided
$470,048 to KYDNR for the establishment and quarterly sampling of the trend stations.

Geographic Information System (GIS) and GeoMine

GIS: Over the last evaluation year KYDNR continues to strengthen Kentucky’s GIS
program. KYDNR is hiring more people to assist with the workload. A full-time GIS
position was added in EY 2012, bringing the total to four full-time staff currently in place.
Through various funding sources, the GIS staff also includes five interns. The KYDNR GIS
team has continued to make key advancements to Kentucky’s GIS efforts. GIS continues to
serve the KYDNR mining divisions with a variety of applications, data, and custom maps.
Reports which once took several hours can now be completed in a matter of minutes. This
contribution has greatly improved productivity within the Division of Mine Permits (DMP)
and significantly increased the amount of time the permit reviewer has to conduct a CHIA
analysis of the watershed data.

GeoMine: Currently, KYDNR is actively participating in the GeoMine Pilot Project, an
OSM concept of an internet-accessible GIS database of coal mines in the United States.
The geographic scope of the pilot project is limited to the SMCRA primacy states of
Kentucky, Virginia, West Virginia, and the Federal-administered Tennessee program. All of
the states involved in this project will have to prepare and sort its data in order to display its
coal mining data in the same format, and all in one location online. Presently, OSM has
provided $408,160 in funding for the GeoMine project to allow the state to purchase
equipment and to hire five student interns to digitize mine boundaries. These interns have
completed digitizing the 1,185 permanent program permits and 41 bond forfeiture permits.




The GIS section reports that they have scanned and geo-referenced a total of 37,735
permitted fills and 18,699 permitted boundaries. The GIS section has also been working on
the Abandoned Mined Land (AML) project inventory. The interns worked in the AML
office to extract Project Unit (PU) files and scan individual Project Area Descriptions
(PAD) maps, and the accompanying data within each PU for each of the 910 PADs.

Appalachian Reforestation Initiative (ARRI)

KYDNR continues to take a strong leadership role in the Appalachian Regional
Reforestation Initiative (ARRI). KYDNR has further expanded their roles with ARRI by
recently partnering with Green Forests Work (GFW) to convert abandoned grassland
reclamation of legacy (pre-law) surface mined land to forests. During EY 2012, KYDNR
partnered with GFW to assist over 749 volunteers from various constituencies in planting
44,355 trees over 46.15 acres. OSM participated in a Kentucky Arbor Day event with more
than 110 students and their teachers from two middle schools by planting over 950 high
value hardwood seedlings on a surface mine.

Interagency Fill Meetings

During the EY, the Lexington Field Office (LFO) continued to host quarterly interagency
fill meetings to discuss coordination issues related to permitting excess spoil fills including
SMCRA and Clean Water Act (CWA). A working group, established in January 2010,
completed their primary task by developing an interagency coordination coal mine
permitting workflow product for Kentucky. On June 20, 2012, EPA, COE, USFWS, DOW,
KYDNR, and OSM signed a Local Interagency Coordination Agreement (LICA)
implementing the “Kentucky Pre-Application Coordination Process for Coal Facilities.” This was a
major milestone for interagency coordination between the state and federal partners.
Kentucky was the first primacy state to sign a coordination agreement.

Fill Placement Optimization Process (FPOP) Workshop

A Fill Placement Optimization Process (FPOP) workshop was hosted by EPA’s Region 1V
office in Atlanta on November 14-15, 2011, to discuss ways in which FPOP might be
amended to enhance the regulatory protection of jurisdictional aquatic resources in eastern
Kentucky. It standardizes initial spoil volume calculations for mining engineers, thereby
allowing for a consistent technical review of mine permit applications. FPOP works within
the AOC requirements of SMCRA to encourage the maximum use of practicable off-site
spoil disposal locations before seeking the most efficient placement of fill material into
valleys where jurisdictional aquatic resources may lie.

AML Program
AML Emergency Program: Since OSM transitioned the responsibility for conducting AML
emergencies to the States, Kentucky has elected not to include an AML emergency program

as part of their approved AML plan but investigates and funds emergency projects as a high

5




priority projects under their non-emergency AML program. OSM continues to work with
Kentucky to assume an AML emergency reclamation program as part of their approved
AML plan.

OSM Oversight Inspection of AML Projects: OSM completed 229 oversight inspections of
Kentucky’s Division of Abandoned Mine Land (KYDAML) program during EY 2012 and
found that the state continues to be successful in achieving lasting and effective reclamation
of previously mined lands that eliminates hazards to the public and restores land to
beneficial uses. OSM’s inspections show that the KYDAML manages their program in a
cost effective and efficient manner. The reviewed projects complied with applicable laws
and regulations; are well designed and constructed using the best technology available; are
completed with minimal disturbance to the environment; and are well monitored to ensure
projects meet contract specifications, project objectives, and program goals.

AML Enhancement Projects: Kentucky has utilized the AML enhancement rule provisions in
SMCRA since 1999 to accomplish reclamation at a much reduced cost to the AML Fund.
Kentucky completed no projects during this evaluation year. This is due to a setback at the
nursery where KYDAML acquired trees for reclamation. The nursery was destroyed this
year by a tornado. The projects that were scheduled to be completed this year will be
completed with next year’s projects, culminating in a total of seven projects. During the
EY, Kentucky was authorized to proceed with eight new enhancement projects that are
estimated to save the AML Fund approximately $325,450.

AML Water Supply Projects: In EY 2012, Kentucky requested and received authorization for
nine new water supply projects that propose to upgrade and/or extend existing water supply
facilities to provide safe domestic water supplies for approximately 1,592 new residential
customers. These projects will include the installation of approximately 506,122 linear feet
of new water line with associated features of pump stations, water tanks, and pressure relief
valves at an estimated cost of $13,085,372.

National Measurement Elements

Permit Actions: Kentucky is the third largest coal-producing state in the nation with an
annual production of over 111 million short tons during EY 2012. Kentucky currently
inspects 1,850 coal mining permits of which 880 are surface mining permits and 629 are
underground mining permits. There has been an overall decrease by two-thirds in
inspectable units over the past 25 years. During recent EY's, surface mines have increased in
size. The current average size of a surface mine is approximately 582 acres. Underground
mines currently average 2,260 acres in size and include permitted acreage overlying the
underground works known as shadow area.

KYDNR Mine Inspections: During EY 2012, KYDNR inspectors conducted 22,488
inspections on 1,850 mine permits. OSM analyzed off-site impact data from KYDNR’s
inspections and the violations cited. KYDNR issued 407 enforcement actions that resulted
in 549 measurable off-site impacts on 332 permits. Eighty-two (82) percent of minesites
inspected by KYDNR were free of off-site impacts compared to 80 percent in EY 2011.




Bond Release: KYDNR reported that bond releases were granted on 13,592 acres for Phase |
reclamation, 4,879 acres for Phase Il reclamation, and 12,648 acres for Phase IlI
reclamation. OSM jointly reviewed a sample of these minesites with KYDNR and
conducted 41 Phase | joint bond release inspections and 23 Phase 111 joint bond releases
inspections. OSM found that KYDNR is meeting the requirements of its bond release
program on permanent program permits.

OSM Mine Inspections: During EY 2012, LFO conducted 576 oversight-related inspections:
40 of these were comprehensive independent inspections conducted jointly by LFO
inspectors; 384 were comprehensive random sample inspections; 23 were Phase 11l bond
release inspections conducted jointly with KYDNR personnel; 70 field inspections resulting
from special studies outlined in the EY 2012 Performance Agreement; and the remaining
59 inspections were: flyrock investigations (4), acid mine drainage (9), citizen complaint
inspections (19) and other oversight or State assisted inspections (27). This represents an
increase of six (6) percent over EY 2011, an increase of 22 percent over EY 2010, and 77
percent over the number of oversight inspections in EY 2009.

Customer Service/ Stakeholder Outreach

Citizen Complaints: The LFO continues to gather data annually on citizen complaints.
Statistics show that over the past 20 years, the number of citizen complaints received each
year by KYDNR has reduced by one-half. A total of 563 citizen complaints were received in
EY 2012. Atthe end of the EY 2012, there were 103 citizen complaints still pending. OSM
issued 12 Ten-Day-Notices (TDN) during EY 2012 based on citizen complaints. This was
similar to the 13 citizen complaints received in EY 2011.

ARRI Events: OSM participated in a Kentucky Arbor Day event with two middle schools at
a surface mine site and with Boy Scouts at an ARRI Reforestation Day event at Fishtrap
Lake.

Environmental Impact Statement: An Environmental Impact Statement (EIS) is being
developed for the stream protection rule. The new rule would better protect streams from
the adverse effects of coal mining. OSM is currently reviewing the draft Environmental
Impact Statement and preliminary draft rule language. There is not a scheduled date for
publishing in the Federal Register.

Office of Surface Mining and Bureau of Land Management (BLM) Consolidation: On January
31, 2012, OSM and BLM held a meeting in Lexington, Kentucky to solicit stakeholder
input on the proposed consolidation of OSM and BLM. In attendance were members of the
environmental community, coal industry, and state regulatory personnel.

CHIA Outreach: On March 31, 2012, OSM and KYDNR conducted an outreach meeting
with Tom Fitzgerald, Kentucky Resources Council. The purpose was to provide an update
on the progress of KYDNR’s CHIA program. The improved CHIA process was also




demonstrated at the interagency fill meeting and the OSM/states meeting in Charleston,
West Virginia.

Annual Performance Agreement: Prior to the beginning of each EY, LFO conducts outreach
to all citizen and industry groups to solicit suggestions on oversight topics for the upcoming
year. These suggestions are considered when OSM determines the focus and oversight
resources necessary to review the State regulatory and AML programs. This information is
also used by LFO when negotiating the annual performance agreement with KYDNR.
Copies of the annual performance agreements can be found on the OSM Appalachian
Region website at http://www.arcc.osmre.gov/FOs/LFO/KY/kyoversight.shtm. LFO
did not receive any comments on the EY 2013 Performance Agreement.

Bonding Program Emergency Regulations: In response to the May 1, 2012, 30 CFR 733 letter,
Kentucky’s EEC filed emergency regulations regarding bonding with the Kentucky
Legislative Research Commission on May 4, 2012. Under Kentucky law, the emergency
regulations took effect on that date and will remain in effect for 180 days. During that time,
identical proposed revisions will undergo the normal review process in Kentucky for
changes to administrative regulations. The bonding regulations increase base bond amounts,
increase the minimum bond, increase bond amounts for embankment sediment structures,
increase supplemental assurance, and will require KYDNR to evaluate the bond amounts
every two years.

House Bill (HB) 385 — Procedure for Changes to Bonds: On May 10, 2011, KYDNR submitted
HB 385 to OSM for review. HB 385 amends KRS 350.060 to require that any determination
by the EEC to change a bond requirement or bond amount currently in use will result in a
new administrative regulation that includes all bond requirements including the bond
amount, proscribe bond amounts from being instituted as policy and require after the effect
date of the Act an administrative regulation that fails to include bond amount protocols to
be declared automatically deficient. The HB was signed by the Governor on March 17,
2011, and went into immediate effect. OSM published the proposed rule in the Federal
Register on August 15, 2011.

Program Amendment for Electronic Enforcement Documents: On January 30, 2012, Kentucky
submitted a proposed program amendment containing administrative regulations regarding
electronic notification of enforcement documents. These proposed changes are intended to
be cost saving measures that are as effective as those required under SMCRA and the
Federal regulations. On June 12, 2012, OSM published the proposed rule for comment on
these regulation changes.

Notice of Intent to Sue: During the EY, KYDNR, OSM and the coal industry continued to
receive Notice of intent to sue (NOIs). Five new NOIs were filed during the EY. Several
environmental groups joined forces to file the five NOIs. The environmental groups are
Sierra Club, Kentuckians for the Commonwealth, Appalachian Voices, and Appalachian
Mountain Advocates. One NOI was filed against KYDNR permitting decisions; three NOIs
were filed against coal industry companies relating to Clean Water Act (CWA) and
SMCRA hydrologic issues; and one NOI was filed against a coal company regarding a




specific flooding event in July 2010. Four NOIs were pending resolution at the close of the
EY.

National Priority Review Topics

Two previously conducted National Priority Topic Reviews were completed in EY 2012;
Approximate Original Contour and Adequacy of Kentucky Bond Amounts.

Approximate Original Contour: The AOC National Study found the need for improvements
to both permitting and field verification of AOC. KYDNR and LFO agreed to an Action
Plan to correct the issue. KYDNR developed Reclamation Advisory Memorandum (RAM)
#145 that minimizes spoil in excess spoil fills and further enhances AOC determinations
and verification. OSM completed a review that included oversight inspections in EY 2012
and verified that the remaining item in the AOC Action plan was satisfactorily completed.

Adequacy of Kentucky Bond Amounts: This study found reclamation performance bonds in
Kentucky are not always sufficient to complete reclamation required in an approved permit.
KYDNR and OSM signed an Action Plan detailing the steps necessary for correcting
identified bond calculation deficiencies. OSM and KYDNR continue to work to resolve the
bond deficiencies, to re-evaluate their bonding computation procedures, and to increase
bond amounts. Please see outstanding issues for a discussion of the bonding adequacy issue.

General Oversight Topic Reviews

Bond Forfeitures: Bond forfeitures have been studied on an annual basis by OSM since EY
2007. Prior studies have shown an increasing number of bond forfeitures resulting with
insufficient bond. LFO and KYDNR agreed in the Performance Agreement to study
permanent program bond forfeitures occurring during EY 2012. In June 2012, LFO
completed this study which found that twelve of the fifteen permits did not have sufficient
bond to complete reclamation. Since EY 2008, OSM has reviewed 81 bond forfeitures with
63 permits having performance bonds insufficient to complete reclamation to the standards
in the approved permit. These documented deficiencies and findings in the National Priority
Review study on Bonding Adequacy confirm that performance bonds in Kentucky are not
always sufficient to complete reclamation required in the approved permit.

Oversight Inspections: OSM and KYDNR conducted 384 joint comprehensive random
inspections and 40 independent comprehensive inspections, selecting permits currently in an
active or reclamation active status for review during EY 2012. Enforcement data, off-site
impacts, and compliance statistics were collected on each permit inspected. For EY 2012,
OSM found that 298 of the 424 (70 percent) of the permits issued in Kentucky were in full
compliance with all performance standard categories. This is the same as EY 2011 which
also showed 70 percent were in compliance. The level of industry compliance remains a
serious issue. During the EY, KYDNR issued 1,331 non-compliances and cited 2,716
performance standards. This is quite similar to the EY 2011 findings in which KYDNR
issued 1,244 non-compliances and cited 2,722 performance standards.




Inspection Frequency Summary: Inspection frequency is a regulatory requirement to conduct
inspections on the Kentucky coal mines to meet a certain number, or frequency, during the
EY. In the past three OSM evaluation years, OSM reported a significant drop in meeting
inspection frequency. KYDNR had a historic rate of over 98 percent of the coal mine
meeting inspection frequency. The drop from 98 percent to 83 percent in EY 2009 was a
predictable result of the significant budget shortfall that continues to impact KYDNR’s
ability to backfill and maintain the program vacancies. A large number of vacancies
resulted when the state changed the retirement system. A number of the most experienced
inspectors retired and were replaced by less experienced ones resulting in less inspections.
For EY 2012, KYDNR met inspection frequency on 88 percent of Kentucky coal mines.
This recovery is attributed to the reduction in active coal mining, increased inspection staff
and supervisors being assigned an inspection workload, and emphasis by KYDNR
management on the need to met inspection frequency.

Grants: During the EY, OSM awarded nearly $58 million to Kentucky to fund the Title IV
AML and Title V Administration and Enforcement (A&E) Regulatory Programs. The
grant cycle for AML begins on July 1%, and the A&E grant cycle begins on September 1* of
each calendar year (CY). Aside from the A&E grant and AML grant, OSM awarded funds
for Cooperative Agreements including; $216,160 to support OSM’s national initiative Geo
Mine Coal Mining Digital Data project and $151,048 for partial one-time funding of the
CHIA trend station lab analysis.

Enhanced Permit Coordination Special Study: One KYDNR surface mine operation caused
significant off-site impacts as a result of the failure of excess spoil material placed above the
outcrop areas. The volume of the excess spoil overstacked on the backfilled areas was not
permitted by KYDNR and was unlawfully done by the company. The company had
pursued a COE permit for the disposal of the spoil but had not received the necessary
approvals to dispose of their material. The overstacked spoil placement became unstable
during wet conditions and resulted in numerous slides that threatened several residences in
the area. Based on this failure, LFO conducted a review and inspection of a total of 44
permits which had applied for a CWA 404 permit from the COE. Better than half (52
percent) of the operators had not disturbed the area where the proposed COE permit was
located. The study also found that approximately 73 percent of the requested applications
for COE permits were withdrawn by the applicant.

Other Studies: Other studies conducted by OSM and not specifically mentioned at this point
during the EY include: Acid Mine Drainage Active Inventory Sites, Off-Site Impacts, and
Fill Inventory, and Cultural and Historic Resources.

Outstanding Issues

Adequacy of Bond Amounts: OSM oversight and programmatic reviews have found that
performance bonds in Kentucky are not always sufficient to complete the reclamation
required in the approved permit. OSM received a response from KYDNR on August 1,
2011, which included a proposal to review existing permits. A meeting between OSM and
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KYDNR was held on August 9, 2011, and an agreement was reached to form a joint
OSM/KYDNR bond review team to initiate a review and validation of the proposed
bonding protocol. The initial team meeting was held on August 16, 2011.

On January 17, 2012, OSM responded to KYDNR by letter which included the Bond Team
Report. OSM found that, while the revised protocols were an improvement over the current
method of bond calculations, they did not result in the calculation of performance bonds
sufficient to complete reclamation to permanent program and permit standards should
forfeiture occur. On February 9, 2012, Kentucky responded by proposing a path forward
which included the preparation of a regulatory package that incorporates revisions to the
current bonding protocol which will have the effect of raising the performance bonds
required on mining operations.

On May 1, 2012, in accordance with 30 CFR 733.12(b), OSM notified the Kentucky EEC
that there was reason to believe that Kentucky is not implementing, administering,
enforcing, and maintaining the reclamation bond provisions of its approved program in a
manner that ensured that the amount of the performance bond for each surface coal mining
and reclamation operation is “sufficient to assure the completion of the reclamation plan if
the work had to be performed by the regulatory authority in the event of forfeiture,” as
required by section 509(a) of SMCRA.

The process provides Kentucky with an opportunity to correct its bonding program
deficiencies. On May 4, 2012, emergency regulations were signed by Governor Beshear.
Kentucky is promulgating these emergency regulations effective immediately in order to
take a proactive step to avoid possible loss of part of the Kentucky Program and loss of
funding for the AML program. On June 4, 2012, the Secretary, of the Kentucky EEC,
responded on behalf of the KYDNR to OSM on the 733 letter. In the letter, the Secretary
identified Kentucky’s plan for corrective action and requested an informal conference with
OSM to discuss the plans for resolution and proposed timetable for implementation. On
August 8, 2012, OSM and KYDNR completed an “Informal Conference” in Lexington,
Kentucky. In that meeting, KYDNR outlined the progress made to date and presented a
timetable for completing actions necessary to resolve the “733 action” against Kentucky.

Budget and Staffing: Even though the mining program was spared from the latest State
agency cuts, KYDNR still reduced staffing levels during the EY. At the end of the EY,
DMP had a budgeted cap of 98 employees with three vacancies, the Division of Mine
Reclamation and Enforcement (DMRE) had no vacancies in their budgeted cap of 167
positions, and the KYDAML had 4 vacancies out of a budgeted cap of 98. DMRE’s budget
cap was lowered by 13 positions which eliminated their vacancies due to a reduced budget.

Lack of Matching Funds: The inability to match Federal funds continues to be an issue for
KYDNR. At the end of EY 2012, KYDNR de-obligated $650,000 of the FY 2011
Administrative and Enforcement (A&E) grant of $12,431,861. The EY $12,431,861 grant
already represents a reduction of $1,870,000 from the previous FY 2011 grant because of
KYDNR’s inability to match OSM A&E grant awards during FY 2008 through FY 2010.
Since the FY 2008 Administrative and Enforcement grant, KYDNR de-obligated over 5.5
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million dollars. The FY 2011 A&E approved staff level funding of 301 full-time positions
for KYDNR. KYDNR strong and effective emphasis on maintaining staffing levels has
come at costs to other aspects of the program. KYDNR was not able to purchase any new
vehicles and reductions were mandated in contracts, travel, and hardware procurement.
This, coupled with six furlough days mandated by the State government, has significantly
impacted KYDNR’s ability to match OSM funds and ultimately achieve levels of
performance demonstrated during previous years.

Flyrock from Blasting: Flyrock events continue to decrease, with three flyrock occurrences
during this EY. This continues the declining trend from five (5) in EY 2011, ten (10) in EY
2010, and nineteen (19) in EY 2009. One of the events involved flyrock that caused
property damage to a residential structure. Fortunately, no injuries occurred as a result of
this flyrock event. KYDNR and OSM recognize flyrock as the most troublesome and
potentially dangerous of all off-site impacts in the State and will continue to vigorously
enforce blasting requirements, conduct training for inspectors, and participate in joint
studies with the goal being to reduce the blasting effects on citizens and property. KYDNR
is working with University of Kentucky (UK) on a Flyrock Prevention Study. During EY
2013, OSM and KYDNR will be participating in a joint special study on blasting at five (5)
active mine sites- one in each of the KYDNR regions.

Industry Compliance: Industry compliance remained the same as EY 2011 at 70 percent.
However, this continues the significant decline of compliance noticed in the last three EYSs.
The last time that industry compliance was this low was 1990. Meetings have been held
with the Kentucky Coal Association to initiate discussions on ways to improve industry
compliance.

Grants and Technical Assistance
OSM provides financial and technical assistance to Kentucky in several ways.

Training for KYDNR: OSM supplements internal KYDNR training with the National
Technical Training Program (NTTP) and Technical Innovation and Professional Services
(TIPS) training programs and software licensing.

Additional Funds for KYDNR: OSM awarded funds for Cooperative Agreements including;
$216,160 and $192,000 to support OSM’s national initiative GeoMine Coal Mining Digital
Data project. In addition, $151,048 and $119,000 for funding of the CHIA trend station
initiative. OSM through the Secretary DOI’s youth initiative provided funding of $34,000
and $27,000 to hire college interns. OSM also extended funding for $64,746 for the
Kentucky Mine Mapping Initiative. Finally, OSM provided $216,650 in civil penalty funds
to address a landslide on the Johnson-Floyd project.

Technical Assistance: The Appalachian Regional Office provided engineering assistance to
KYDNR on a complex citizen complaint alleging that mining contributed to extensive
flooding during May 2009 event in Breathitt County, Kentucky. A new technical assistance
request was submitted to OSM to investigate a mine drainage issue.
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Federal Lands Cooperative Agreement: OSM provides support to KYDNR in their
implementation of the Federal Lands Cooperative Agreement. KYDNR has assumed the
permitting role for operations that will mine Federal coal or mine on Federal lands. OSM
assists the US Corps of Engineers, US Forest Service, and the BLM in the coordination of
the permitting activities with KYDNR. OSM is also responsible for making determinations
of Valid Existing Rights (VER) for KYDNR’s use in the issuance of permits. The COE has
several projects within the eastern coal field while the USFS manages the Daniel Boone
National Forest in eastern Kentucky.

Experimental Practices: OSM provides technical assistance on experimental practice
applications. During the EY OSM assisted on technical and enforcement issues associated
with an experimental practice in Perry County, Kentucky. In addition, LFO attended two
meetings and reviewed an experimental practice proposal from Middlefork Coal Company
that proposes experimental techniques proposed by Dr. Richard Warner at the University of
Kentucky.
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I. Introduction

The Surface Mining Control and Reclamation Act of 1977 (SMCRA) created the Office of
Surface Mining Reclamation and Enforcement (OSM) in the Department of the Interior.

SMCRA provides authority to OSM to oversee the implementation of State regulatory
programs and provide Federal funding for the state and tribal regulatory programs that have
been approved by the Secretary of the Interior as meeting the minimum standards specified
by SMCRA. The Kentucky Energy and Environment Cabinet’s (EEC) Kentucky
Department for Natural Resources (KYDNR) is the Regulatory Authority (RA) responsible
for administering the approved program in Kentucky.

This report contains summary information regarding the Kentucky (KY) Regulatory and
Abandoned Mine Lands (AML) programs and the effectiveness of the Kentucky programs
in meeting the purposes of SMCRA. The report covers Evaluation Year (EY) 2012 that
extended from July 1, 2011, through June 30, 2012.

The format for this report is established by OSM Directive REG-8. REG-8 provides
flexibility to OSM and KYDNR to be innovative in conducting results-oriented evaluations
that meet stakeholder interests and needs. The format is the same as previous years to allow
for comparison between years on critical issues.

During the EY, OSM and Kentucky develop state-specific oversight plans or performance
agreements to identify specific program areas and evaluation methodologies directed toward
end-results measurement. The OSM LFO in consultation with KYDNR personnel
incorporate public comments and develop the oversight procedures and special studies for
EY 2012. The EY 2012 Performance Agreement was finalized and signed by KYDNR and
LFO on February 3, 2011. This report also covers AML oversight activities as established by
OSM Directive AML-22.

Detailed background information and comprehensive reports for the program elements
evaluated during the period are available for review and copying by contacting Joseph L.
Blackburn, Field Office Director at the OSM Lexington Field Office, 2675 Regency Road,
Lexington, Kentucky 40503 or by emailing jblackburn@osmre.gov. Topic specific reports
report can be found at on OSM’s regional office website at the following address:
http://www.arcc.osmre.gov/FOs/L FO/KY/kyoversight.shtm. Once at the site click on
ODOCS icon and specify the state of Kentucky, the annual evaluation year (2012), and the
category filter of Topic Specific Oversight Reports.

II. Overview of the Kentucky Coal Mining Industry

Kentucky is the third largest coal-producing state in the nation, with an annual production
of nearly 111 million tons during Calendar Year (CY) 2011 or approximately 10 percent of
the coal produced in the US. Of this total surface and underground mining produced
approximately 45.5 and 66.34 million tons, respectively. This represents approximately 6.67
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percent of the nation’s surface mined coal and 19.12 percent of the underground mined coal.
KY was the nation's leading coal producer until 1988; holding that position for over a
decade until the production from Wyoming and West Virginia exceeded that in Kentucky.
Kentucky's coal production has steadily decreased from the late 1990's through this EY. To
illustrate this decline, the number of actively producing operations at the beginning of the
EY was compared to the number actively producing at the end of the EY. KYDNR
observed an overall 19 percent reduction of coal mines producing coal from beginning of the
EY to the end. The data indicated that the reduction was the same for both surface and
underground mines.

Due to the differing coal bearing regions within the State, nearly every type of coal mining
and reclamation practice is found. Kentucky's coal reserve base, the fifth largest in the
nation, consists entirely of bituminous coal. The Eastern Kentucky Coalfield is part of the
Appalachian Coal Province where underground, contour, and mountaintop mining occurs.
The Western Kentucky Coalfield is part of the Interior Coal Province (lllinois Coal Basin)
where area and underground mining occurs.

KYDNR currently inspects 1,850 coal mining permits of which 880 are surface mining
permits and 629 are underground mining permits. The remaining 341 permits are roads,
preparation plants, and refuse disposal areas. The chart below shows the numbers of permits
on a bar chart through time.

History of Permits by Type

1 668 1 84i 434
1 294 1 271
694

828 | 9071 889 880
% 723 666 647 629 |
348 346 349 341

1985 1990 1995 2000 2005 2010 2011 2012

m Surface Permits m Underground Permits Other Permits

FE I T e T T T T Y T O O O T R B A |

Chart showing number and type of permits from for selected years 1985 to present.

The number of permits and correspondingly the number of inspectable units have been
declining over time. The following chart shows the overall decrease in permit and
inspectable units over the past 25 years. The graph exhibits a sharp decline between 1985
and 1990 and continues a pronounced rate of decline from 1990 until 2005 when the trend
stabilizes indicating little variation in the total number of permits. After 2005, the total
number of permits (average 1888) exhibits only minor variations. Surface mine permits
(average 876) follows a similar trend with minor variations including the low value of 829
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permits during 2005. Surface mine permits have increased slightly over the last three years.
Underground mines gradually decreased from 1985 through 2005 when the trend flattened
out to average 666 permits. Other permits increased from 1985 through 1995 when they
started to decline through 2005. From 2005 to 2012 the other permits averaged 346.

Permits by Type
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Line graph showing the decrease in the number of permits through time.

The information for inspectable units is captured in Table 2 in the Appendix provided by
OSM and KYDNR. In KYDNR’s Table 2, the total number of inspectable units is
calculated by adding the permanent program permits and initial sites for a total of 1,850. In
OSM’s Table 2, the total permanent program permits and initial sites, also includes bond
forfeitures which gives a total of 1,928. The total number of inspectable units is calculated
by also including the total number of exploration sites resulting in a total of 2,356.

In contrast to the decreased number of mine permits, coal produced from underground
mines has steadily increased over coal produced from surface mines. Presently,
underground mines account for three quarters of the permitted acres in the State, in contrast
to two thirds of the permitted acreage in EY 1990. The high percentage of acreage is due to
the KYDNR regulatory requirement that the shadow area overlying the underground works
be permitted. However, most underground mines actually disturbed very little surface
acreage. Of the total disturbed acreage from coal mining in Kentucky (245,524 acres), only
24,644 acres (or approximately ten percent) are attributed to underground mines. Both the
number of underground mine permitted acres rose and disturbed underground mine acreage
has gradually increased over the past two decades.

The following table depicts the permitted acreage for underground mines in Kentucky and
the gradual increase in disturbed acreage during the last 21 EYSs.
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Table showing size ranges for underground permitted and surface disturbed acreages.

Surface mines and associated facilities (haul roads and preparation plants, etc.) now account
for approximately one quarter of the acreage permitted in Kentucky in contrast to one third
of the permitted acreage in EY 1990. While the total acres permitted for surface mining
have been declining, the size of the individual surface mine permits has been increasing. In
EY 2011, two thirds of surface mines were over 100 acres in size as compared to EY 1990
where only one third were greater than 100 acres. The table below depicts the permitted
acreage for surface mines in Kentucky and the gradual increase in the size of individual
mines over time.

Table showing the surface mine permitted acreages grouped by size categories through time.

The following table further illustrates the trend of increasing numbers of surface mines
above 100 acres by size.

Permitted Number of Surface Mines Percent of Total Surface Mines
Acreage

| 22802 | 500 | AV | SN | BVELOS EVADLD [EVAEL BV
100-250 230 245 236 237 20% 20% 20% 20%
250-500 213 232 231 231 18% 19% 19% 19%
500-1,000 180 196 207 212 15% 17% 17% 18%
> 1000 107 124 132 133 9% 10% 10% 11%
Total 730 817 806 813

Table showing the percentage of surface mine permitted acreages grouped by expanded size categories through time.
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III. Overview of the Public Participation Opportunities in the Oversight
Process and the State Program

Prior to the beginning of each EY, LFO conducts outreach to all citizen and industry groups
soliciting suggestions on oversight topics for the upcoming year. The draft EY 2012
Performance Agreement was e-mailed to several Federal and State agencies, environmental
groups, and representatives of coal industry for input. The suggestions are considered in
determining where OSM will focus its oversight resources and what aspects of the State
regulatory and AML program will be reviewed. Only the KYDNR provided any feedback.
This agreement includes joint and independent OSM oversight inspections as well as joint
special studies on selected components of the State's program including oversight of the
KYDAML. The information is available to the public at the OSM website link
http://www.osmre.gov/topic/Oversight/SCM/SCM.shtm. Both the draft and the final
versions of the EY2012 Performance Agreement are located on this webpage.

The enactment of SMCRA created many avenues for citizen involvement. Citizens have a
statutory role in practically every phase of the surface mining program, from permit issuance
to bond release. Since SMCRA's enactment in 1977, coalfield citizens have used those rights
to help shape virtually all policies and programs that govern surface coal mining and
reclamation in America.

Kentucky has several citizen organizations that are active in coal mining issues:
Kentuckians for the Commonwealth; Kentucky Resources Council; Kentucky River
Keeper; Kentucky Waterways Alliance; Ohio Valley Environmental Coalition; Sierra Club;
Alliance for Appalachia; and Appalachian Voices. These groups are active in SMCRA
issues as well as issues associated with Section 404 of the CWA. The Heartwood citizen's
group has also been active on issues concerning mining operations on USFS property.

In addition to citizen group participation, industry groups also contribute to the oversight
process. There are three major coal associations in Kentucky: the Kentucky Coal
Association; the Western Kentucky Coal Association; and the Coal Operators and
Associates, Inc. Other Pro Industry groups active in the regulatory process are Friends of
Coal and Faces of Coal.

During EY 2012, KYDNR was involved in many different types of public outreach
including the two discussed below:

As a result of a Secretary of Interior Order proposing potential consolidation of OSM
and the Bureau of Land Management (BLM), OSM and BLM held a public meeting in
Lexington, Kentucky on January 31, 2012. The public meeting’s purpose was to solicit
stakeholder input on the proposed consolidation. In attendance were members of the
environmental community, coal industry, and state regulatory personnel.

As a result of Kentucky Resources Council (KRC) filing a Notice of Intent to Sue in
December 2009 and KRC being a member of the CHIA adhoc committee, KYDNR
scheduled a meeting to update KRC on the progress made to enhance the CHIA
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process. On March 31, 2012, KYDNR and OSM conducted an outreach meeting with
Tom Fitzgerald, Kentucky Resources Council.

At the National level in OSM and DOI, a Stream Protection Rule Environmental Impact
Statement (EIS) is being developed for use in writing the new rule to better protect streams
from the adverse effects of coal mining. OSM is currently reviewing the draft Environmental
Impact Statement and preliminary draft rule language. There is not a scheduled date for
publishing in the Federal Register.

IV. Major Accomplishments

A. Cum