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Nationwide Permit 43 –Pre-Construction Notification (PCN) 
 

EXECUTIVE SUMMARY 
 
The following Clean Water Act (CWA) Section 404 Nationwide Permit (NWP) 43 
verification is being submitted to the United States Army Corps of Engineers (USACE) 
for file no. LRN-2010-00267 on behalf of Nally & Hamilton Enterprises, Inc. This 
verification is applicable to the Kentucky Department for Natural Resources (KDNR) 
Surface Mine Control and Reclamation Act (SMCRA) permit application number 848-
0304. The SMCRA permit was issued November 08, 2013. The Individual Section 401 
Water Quality Certification (WQC) and the Section 402 Kentucky Pollutant Discharge 
Elimination System (KPDES) permits are pending. 
 
This project consists of contour, area, and auger re-mining of the Harlan coal seams and 
area mining of the Kellioka and Darby coal seams in Harlan County, Kentucky. Two 
stormwater management facilities are proposed to support the proposed operation. The 
two temporary structures would impact a total of 271 linear feet of intermittent and 101 
linear feet of ephemeral streams. 
 
Project Description 
The site can be located 0.5 miles southeast from KY 987’s junction with KY 3099 on the 
Evarts and Hubbard Springs 7.5’ U.S.G.S topographic maps, near latitude and longitude 
N36.7527208/ W83.2327543 (See Maps in Appendix A). 
 
Impact Summary 
In order to meet the purpose and need of the project, 271 linear feet of previously 
impacted intermittent stream and 101 linear feet of previously impacted ephemeral 
streams considered to be “waters of the U.S.” would be temporarily impacted (Table 1).  
In order to comply with SMCRA regulations and capture sediments from the mine area, 
these two facilities are required by State and Federal laws. Appendix B contains detailed 
drawings of the two proposed facilities. 
 
Avoidance and Minimization  
The following avoidance and minimization measures have been taken by the applicant, in 
addition to a mine plan that avoids all other jurisdictional waters: 
 

1. Water quality monitoring through the KPDES program provides avoidance and 
minimization of adverse affects, and would provide remedial actions should any 
exceedance occur. 

 
2. The Best Management Practices (BMPs) for the SMCRA permit minimize the 

overall project impacts. 
 

3. The applicant has avoided any jurisdictional waters that have not been previously 
impacted. 
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4. No impacts to perennial streams are proposed. 
 

5. Re-mining of areas that have been previously mined. 
 

6. No permanent impacts are proposed. 
 

7. A revision to the SMCRA permit avoided approximately 1,300 linear feet of 
previously proposed impacts. 
 

8. The ponds are located as close as practicable to the mine site. 
 
Based on these avoidance and minimization measures the applicant has minimized the 
effects of mining on the aquatic functions in the vicinity of the project.  
 
Agency Correspondence  
All available correspondence from the KDNR, State Historic Preservation Office 
(SHPO), U.S. Fish and Wildlife Service (USFWS) and the USACE is presented in 
Appendix C. 
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1) NAME AND ADDRESS OF THE APPLICANT: 
 
Nally & Hamilton Enterprises, Inc.  
P.O. Box 2323  
London, KY 40741 
 
2) SITE LOCATION 
 
The site can be located 0.5 miles southeast from KY987’s junction with KY 3099 on the 
Evarts and Hubbard Springs 7.5’ U.S.G.S topographic maps, near latitude and longitude 
N 36.7519775/ W 83.2271756 (See Maps in Appendix A).  
 
3) PROJECT PURPOSE, IMPACT SUMMARY, AVOIDANCE AND 
MINIMIZATION 
 
The overall purpose of the project is to meet the market demand for coal and fulfill the 
contracts and agreements that are in place to meet the demand. 
 
Impact Summary 
The proposed facilities will be constructed in unnamed tributaries to Cranks Creek 
(Figure 2, Appendix A). These watersheds are primarily dominated by second or third 
growth hardwood forest with approximately 75-100% canopy coverage. The upper 
reaches of both watersheds have been impacted by pre-law mining which occurred 
approximately 50 years ago. These activities have impacted stream substrate 
characteristics, epifaunal substrate, and bank stability scores. These streams are partially 
embedded and aggraded due to these activities. 
 
Both tributaries were evaluated using the Eastern Kentucky Stream Assessment Protocol 
(EKSAP) to establish the baseline stream conditions as well as quantify the impacts and 
determine mitigation requirements. Pond 8 would impact 131 linear feet of intermittent 
stream and 101 linear feet of high gradient ephemeral stream. Pond #2 would impact 140 
linear feet of intermittent stream. The applicant is proposing to purchase a total of 156 
EIUs to compensate for the proposed impacts. 
 
Table 1 on the following page summarizes the proposed impacts to jurisdictional waters. 
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As illustrated, a total of 372 linear feet (0.03 ac) of direct stream impacts are proposed to 
occur due to the construction of the two temporary stormwater management facilities. 
Appendix D contains the EKSAP calculator spreadsheets and EPA Rapidbioassessment 
Protocol (RBP) forms used for these calculations. 
 
Avoidance and Minimization 
The following avoidance and minimization measures have been taken by the applicant: 
 

1. Water quality monitoring through the Kentucky Pollutant Discharge Elimination 
System (KPDES) program provides avoidance and minimization of adverse 
affects, and would provide remedial actions should any exceedance occur. 

 
2. The Best Management Practices (BMPs) for the SMCRA permit minimize the 

overall project impacts. 
 

3. The applicant has avoided any jurisdictional waters that have not been previously 
impacted. 

 
4. The applicant revised their originally proposed mine plan to avoid all perennial 

stream impacts. 
 

5. Re-mining of areas that have been previously mined. 
 

6. No permanent impacts to jurisdictional waters 
 

7. A revision to the SMCRA permit avoided approximately 1,300 additional linear 
feet of permanent intermittent, perennial, and ephemeral stream impacts. 

 
8. The ponds are located as close as practicable to the mine site. 

 

Table 1. Waters of the U.S. Impact Summary 

Impact 
Name 

Reach 
ID 

Flow 
Regime 

Linear 
Feet/Ac EIUs RBP 

Score 
EII 

Score 
Conductivity 

(µS/cm) 
Total 

Ephemeral 
Total 

Intermittent 
Total 

Perennial 

Pond #8 R2A Intermittent 96 / 
0.008 47.04 103 0.49 205 - 96 - 

Pond #8    R2A Ephemeral 48 / 
0.004 23.52 103 0.49 205 48 - - 

Pond #8 R2 Intermittent 35 / 
(0.004) 17.15 103 0.49 205 - 35 - 

Pond #8 R2 Ephemeral 53 / 
0.004 25.97 103 0.49 205 53 - - 

Pond #2 R1 Intermittent 140 / 
0.01  53.2 103 0.38 280 - 140 - 

Total - - 372 (0.03 
ac) 166.88 - - - 101 271 0 



4) “Waters of the U.S”  
 
Jurisdictional “waters of the U.S.” correspondence from the USACE dated December 13, 
2011 is contained in Appendix C.  
 
5) Mitigation  
 
In order to mitigate for the unavoidable impacts proposed by this project, compensatory 
mitigation for 271 linear feet of intermittent and 101 linear feet of ephemeral stream is 
offered through the purchase of 156 Ecological Integrity Unit (EIU) credits from the 
Kentucky Wetland Mitigation Fund.  
 
Table 2 illustrates the EIU purchases which would take place prior to the proposed 
impacts occurring in each watershed.  
 

Table 2  EIU Purchase Summary for Mitigation 

Site 
EII Score  Length of Impact 

(ft) 
Post-Impact EII EIUs Lost / To be 

Purchased  
Watershed A – UT1 Cranks Creek 

Pond #2 0.38 140 0.1 39.2 
Watershed A Total    39 

Watershed A Total x 1.2    47 
Watershed B – UT2 Cranks Creek 

Pond #8 0.49 232 0.1 90.48 
Watershed B Total    91 

Watershed B Total x 1.2    109 
Overall Totals 

Overall Total    130 
Overall Total x 1.2     156 

 
6) Endangered Species Act   
 
No threatened or endangered species are anticipated to be impacted by the proposed 
project. Section 7 correspondence is presented in Appendix C.  
 
7) National Historic Preservation Act  
 
No cultural or historic properties are anticipated to be impacted by the proposed project. 
Correspondence regarding Section 106 is presented in Appendix C. 
 
8) CWA Section 401 and 402 Permitting 
 
The individual Section 401 water quality certification and Section 402 KPDES permit are 
currently pending.  
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Appendix A 
Site Location Maps 
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Appendix B 
Proposed Stormwater Management Facility Drawings 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

   







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix C 
Agency Correspondence 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

   



























 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix D 
EKSAP EII Calculators and EPA RBP Data Sheets 

 

   



**(Family Level Taxonomy - All Habitats)**

Project ID:

Stream/Reach: Pond #2

Assessment Objectives: EXISTING CONDITIONS

EII Model
NA    Ecological Integrity Index (MBI + Habitat Integrity + Conductivity)
0.38    Ecological Integrity Index ( Habitat Integrity + Conductivity)

Variables Measure Units

>>>>>>> Enter quantitative or categorical measure from Field Data Sheet in shaded cells
RBP Habitat Parameters
1.  Epifaunal Substrate 6 no units
2.  Embeddedness 6 no units
3.  Velocity/Depth Regime 3 no units
4.  Sediment Deposition 6 no units
5.  Channel Flow Status 11 no units
6.  Channel Alteration 13 no units
7.  Freq. Of Riffles (bends) 17 no units
8.  Bank stability (both combined) 11 no units
9.  Veg. Protection (both combined) 14 no units
10.  Riparian Width (both combined) 16 no units

Total Habitat Score 103 no units Subindex

Habitat Integrity Index 0.13

Macroinvertebrate Data - Family Level (All Habitats)
11.  Family Taxa Richness 0 # of taxa sampled
12. Family EPT Richness 0 # of EPT species sampled
13.  % Ephemeroptera 0 % Mayflies (0-100)
14. % Chironomidae & Oligochaeta 0 % Midges & Worms (0-100)
15. mFBI 0 no units

Macroinvertebrate Bioassessment NA no units NA

Conductivity 280 microMHOs 0.63

Insert Photo Here

EII Calculation for High Gradient Streams in Eastern Kentucky Coalfield (Version 2002.6)

Nally & Hamilton Enterprises, Inc. / NWP43 Pre-construction Notification / LRN-2010-00267







**(Family Level Taxonomy - All Habitats)**

Project ID:

Stream/Reach: Pond #8 

Assessment Objectives: EXISTING CONDITIONS

EII Model
NA    Ecological Integrity Index (MBI + Habitat Integrity + Conductivity)
0.49    Ecological Integrity Index ( Habitat Integrity + Conductivity)

Variables Measure Units

>>>>>>> Enter quantitative or categorical measure from Field Data Sheet in shaded cells
RBP Habitat Parameters
1.  Epifaunal Substrate 8 no units
2.  Embeddedness 9 no units
3.  Velocity/Depth Regime 5 no units
4.  Sediment Deposition 8 no units
5.  Channel Flow Status 6 no units
6.  Channel Alteration 11 no units
7.  Freq. Of Riffles (bends) 8 no units
8.  Bank stability (both combined) 12 no units
9.  Veg. Protection (both combined) 18 no units
10.  Riparian Width (both combined) 18 no units

Total Habitat Score 103 no units Subindex

Habitat Integrity Index 0.13

Macroinvertebrate Data - Family Level (All Habitats)
11.  Family Taxa Richness 0 # of taxa sampled
12. Family EPT Richness 0 # of EPT species sampled
13.  % Ephemeroptera 0 % Mayflies (0-100)
14. % Chironomidae & Oligochaeta 0 % Midges & Worms (0-100)
15. mFBI 0 no units

Macroinvertebrate Bioassessment NA no units NA

Conductivity 205 microMHOs 0.84

Insert Photo Here

EII Calculation for High Gradient Streams in Eastern Kentucky Coalfield (Version 2002.6)

Nally & Hamilton Enterprises, Inc. / NWP43 Pre-construction Notification / LRN-2010-00267 
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